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Centers for Medicare & Medicaid Services
Department of Health and Human Services
7500 Security Boulevard
Baltimore, Maryland   21224-1850

Re: CMS-3342-P:  Medicare and Medicaid Programs; Revision of Requirements 
for Long-Term Care Facilities:  Arbitration Agreements

Dear Sir/Madam:

The undersigned Attorneys General strongly oppose the proposed rule that would reverse 
the regulation previously adopted on October 4, 2016, by the Centers for Medicare & Medicaid 
Services (CMS) prohibiting binding pre-dispute arbitration clauses in Long-Term Care facility 
contracts, set forth in 42 CFR § 483.70(n).  On October 14, 2015, the Attorneys General of sixteen 
(16) states submitted comments to CMS in support of prohibiting such binding pre-dispute 
arbitration clauses in Long-Term Care facility contracts, a copy of which is appended hereto and 
incorporated herein.  As the Attorneys General stated in their comments:

Pre-dispute binding arbitration agreements in general can be procedurally unfair to 
consumers, and can jeopardize one of the fundamental rights of Americans; the 
right to be heard and seek judicial redress for our claims.  This is especially true 
when consumers are making the difficult decisions regarding the long-term care of 
loved ones.  These contractual provisions may be neither voluntary nor readily 
understandable for most consumers.  Often consumers do not recognize the 
significance of these provisions, if they are aware of them at all, especially in the 
context of requiring care in a nursing home.

rbitration 
agreements are, in fact, advantageous to both providers and beneficiaries because they allow for 

However, it is important to note that the rule adopted by CMS prohibits only prohibiting pre-
dispute arbitration clauses.  Nothing in the rule prohibits the parties from choosing to resolve any 
dispute through arbitration if the parties agree that is the appropriate method for resolving the 
dispute at the time the dispute arises.  This is consistent with positions taken by organizations like 
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the American Arbitration Association, American Bar Association and American Medical 
Association, all of which agree that in the healthcare context binding arbitration should be used 
only where the parties agree to arbitration after a dispute arises.  See American Bar Association 
Section of Dispute Resolution, Section of Labor and Employment Law, Commission on Legal 
Problems of the Elderly, Report to the House of Delegates, Approved by the ABA House of 
Delegates February 8, 1999.

When it issued the prohibition on pre-dispute arbitration clauses in long-term care facility 
agreements, CMS included a thorough legal analysis in support of its authority to issue the rule 
and why it is not preempted by the Federal Arbitration Act.  See 81 Federal Register 68688-01, 
68790-68793, Statutory Authority to Regulate Arbitration Agreements.  Among other things, CMS 
stated:

These rules mandating that suppliers of health care items and services forgo 
contractual and other commercial rights they might otherwise have with respect to 
Medicare and Medicaid patients, evince a Congressional and administrative 
understanding that business arrangements with Medicare and Medicaid patients are 
not typical commercial contracts where both parties engage in arms-length 
bargaining. Given the unique circumstances of the LTC admissions process, 
coupled with the clear interest that Medicare and Medicaid have in protecting 
beneficiaries, a prohibition on the use of pre-dispute arbitration agreements is not 
by its nature outside the permissible realm of conditions a facility must meet if it 
wishes to receive payment under the Medicare and Medicaid programs.

Id., at 68791.  We believe that the analysis conducted by CMS provides strong support for its 
authority to regulate pre-dispute arbitration agreements in long-term care facility contracts.

We believe that the prohibition on pre-dispute arbitration clauses provides an important 
protection for the consumers of our States at a time when consumers are undertaking a difficult 
and emotional decision.  Accordingly, for the reasons set forth more fully in the October 14, 2015 
comments, we strongly urge CMS to reject the proposed repeal of the arbitration rule and to 
preserve this important protection for vulnerable consumers.

Sincerely,

    
            Brian E. Frosh
            Maryland Attorney General 

     Xavier Becerra
     California Attorney General 
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George Jepsen
Connecticut Attorney General 

Matthew P. Denn
Delaware Attorney General

Karl A. Racine
Attorney General for the District of 
Columbia 

Douglas Chin
Hawaii Attorney General 

Stephen H. Levins, Executive Director
Hawaii Office of Consumer Protection

Lisa Madigan
Illinois Attorney General

Tom Miller
Iowa Attorney General

Janet T. Mills
Maine Attorney General

Maura Healey
Massachusetts Attorney General

Lori Swanson
Minnesota Attorney General
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Eric T. Schneiderman
New York Attorney General

Josh Stein
North Carolina Attorney General 

Ellen F. Rosenblum
Oregon Attorney General

Josh Shapiro
Pennsylvania Attorney General

T. J. Donovan
Vermont Attorney General

Bob Ferguson
Washington Attorney General


























